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JUDGMENT

1 COMMISSIONER: This is an appeal brought to the NSW Land and Environment Court
(the Court) by Church Street Property Investments Pty Ltd (the Applicant) under the
provisions of s 8.7(1) of the Environmental Planning and Assessment Act 1979 (EPA
Act) against the deemed refusal by the respondent Council of the City of Ryde
(Council) of Development Application LDA2019/0149 (the DA). In exercising the
functions of the consent authority on the appeal the Court has the power to determine
the DA pursuant to ss 4.15 and 4.16 of the EPA Act.

2 The DA relates to a 3,096m? parcel of land comprising five allotments legally described
as Lot 100 in DP851723, Lots 13, 14 and 15 in DP738232, and Lot 7 in DP809282, at
155 Church Street Ryde (the Site). The Site has frontages to Church Street, Waterview
Street, Well Street and Parsonage Street.

3 The Site forms part of the land the subject of a concept plan approval made under the
provisions of the former Part 3A of the EPA Act. Concept Approval MP09_ 0216 was
approved by the Planning Assessment Commission on 6 March 2013 for the staged
development of a mixed use residential and retail development including building
envelopes, car parking and associated infrastructure (Concept Plan). The Concept Plan
has subsequently been modified on three occasions. Development of the Site is known
as Stage A of the Concept Plan and is the final stage.

4 The DA seeks consent for the demolition of all structures on the Site, excavation, site
remediation and construction of a ten storey (including mezzanine level) mixed use
building comprising a supermarket, five retail shops, two commercial spaces, 43
residential dwellings and 72 serviced apartments over four levels of basement parking,
containing 295 parking spaces, and a ground level publicly accessible plaza.

5 The DA was lodged with the Council on 17 May 2019. It was notified to surrounding
properties between 31 May 2019 and 5 July 2019 and publicly advertised on 5 June
2019. Thirteen submissions were received, twelve by way of objection.

6 On 10 December 2019 amended and additional documentation was submitted by the
Applicant in response to various requests from Council for further information, internal
and external referral responses and the public submissions. This documentation was
reissued for referral comments to departments internal and external to the Council. It
was not renotified “... as the bulk and scale of the development have not been altered,
only revisions ... to the lower ground and ground floor” (par 39 of the Third Further
Statement of Facts and Contentions, 9 April 2021).

7 On 24 December 2019 the Applicant commenced these Class 1 proceedings in the
Court. On 2 March 2020, after the receipt of various referral responses, the Council
filed its (first) Statement of Facts and Contentions.

8 On 26 May 2020 the Applicant filed a Notice of Motion seeking leave to rely on
amended plans and documents. Leave was granted by the Court on 3 June 2020. On
21 July 2020 the Council filed its Amended Statement of Facts and Contentions, in
response to the amended plans and documents filed on 26 May 2020.

9 On 1 and 28 September 2020, 16 October 2020 and 19 November 2020 the parties

participated in a conciliation conference arranged by the Court under s 34(1) of the
Land and Environment Court Act 1979 (LEC Act) that was held before Commissioner
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Horton. The s34 conciliation conference was terminated on 19 November 2020 in
circumstances where the parties failed to reach an agreement, and a hearing was later
scheduled by the Court for 15 and 16 April 2021.

On 1 February 2021 the Applicant served a Notice of Motion seeking leave to rely on
further amended plans and documents. Leave was granted by the Court on 15
February 2021. On 9 April 2021 the Council filed its Third Further Amended Statement
of Facts and Contentions (Third SOFC), in response to the amended plans and
documents filed on 1 February 2021.

In preparation for the hearing, quantity surveying (QS) and traffic engineering experts
engaged in joint conferencing and the preparation of joint expert reports. A Joint Traffic
Report was filed on 11 April 2021 and two Joint QS Reports were filed on 9 and 14 April
2021.

The hearing commenced before me on 15 April 2021 with a view of the Site, and then
resumed via Microsoft Teams in line with the Court’s COVID-19 Pandemic
Arrangements Policy, published on 1 April 2021 . No oral submissions by members of
the public were requested. Following the view of the Site the parties advised the Court
that they were likely to reach a resolution of the matter and that the experts were
engaged in discussions on possible conditions of consent. At the request of the parties
| adjourned the hearing until the following morning.

On the morning of 16 April 2021 the parties advised the Court they had reached an
agreement in principle and accordingly sought a further adjournment of the hearing in
order to finalise matters associated with that agreement. | granted that request and
adjourned the matter until 13 May 2021.

At the resumed hearing on 13 May 2021 the parties requested the Court to grant a
further adjournment of the hearing and order a s34 conciliation conference for some
time after 20 May 2021 for the reasons set out in the Affidavit of Paul Kapetas filed by
the Council that morning. | granted that request and ordered that the s34 conciliation
conference be held on 31 May 2021.

On 26 May 2021 the parties filed, amongst other documents, a set of documents
prepared by the Applicant entitled “Bundle of Documents Jurisdictional Prerequisites” in
three volumes (Applicant’s Bundle) and a set of documents prepared by the Council
entitled “Jurisdictional Prerequisites Respondent’s Bundle of Documents” (Council’s
Bundle) in one volume.

The s34 conciliation conference that commenced on 31 May 2021 was adjourned on
several occasions to allow the parties to amend documentation and finalise matters. On
24 June 2021 a s34 agreement signed and dated 22 June 2021 (s34 Agreement),
Annexure A draft conditions of consent (Draft Conditions), a set of the plans as referred
to in the table at Condition 1 of the Draft Conditions and an “Agreed Statement of
Jurisdictional Prerequisites” signed and dated 21 June 2021 (Joint Submission) were
provided to the Court. These were discussed at the adjourned s34 conference later that
day.

On 2 August 2021 the Court advised the Parties that cl 55(1) of the Environmental
Planning and Assessment Regulation 2000 (EPA Regulation) had recently come into
effect (after 1 July 2021) following the lapsing of the transitional provisions in ¢l 296 of
the EPA Regulation. These changes meant that amendments to the DA would need to
be uploaded to the NSW Planning Portal before the amendments become effective and
consent could be granted. The parties were also requested to recast their s34
Agreement to reflect the changed requirements for amending the DA.
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On 19 August 2021, at the final adjourned s34 conference, the parties advised the
Court that pursuant to s 8.15(4) of the EPA Act, this matter was subject to the control
and direction of the Ryde Planning Panel (Panel) and the Council needed to obtain the
Panel’s consent to any s34 agreement.

On 24 August 2021 the parties confirmed the Panel had provided its consent to the s34
agreement and filed with the Court the recast s34 agreement, signed and dated 24
August 2021 (Final s34 Agreement), final draft conditions of consent (Annexure A to the
Final s34 Agreement) and a list of all the documents uploaded to the Planning Portal on
10 and 17 August 2021, being the agreed amendments to the DA.

Under s 34(3) of the LEC Act | must dispose of the proceedings in accordance with the
parties’ decision if the parties’ decision is a decision that the Court could have made in
the proper exercise of its functions. The parties’ decision involves the Court exercising
the function under s 4.16 of the EPA Act to grant consent to the DA. There are

jurisdictional prerequisites that must be satisfied before this function can be exercised.

In the Joint Submission the parties identified the jurisdictional prerequisites of relevance
in these proceedings and how they are satisfied. The parties agree that there are no
jurisdictional prerequisites which would prevent the Court from exercising its function
under s 34(3) of the LEC Act.

The Joint Submission is a comprehensive and detailed document that is accompanied
by volumes of supporting documentation (Applicant’s Bundle and Council’s Bundle) all
of which are kept on the Court file. | have read that material carefully. Without going
through the Joint Submission verbatim, it is my considered opinion, consistent with the
parties’ position, that | have jurisdiction to make the orders sought in the Final s34
Agreement. | also agree with the parties that the conditions proposed in the draft
conditions at Annexure A to the Final s34 Agreement can be lawfully imposed having
regard to the provisions of ss 4.16 and 4.17 of the EPA Act. Of particular importance in
my reaching these conclusions are the matters set out in [23]-[29] following.

Satisfaction of jurisdiction

23

In relation to the Concept Plan:

(1) The Concept Plan, despite the repeal of Part 3A, continues to have effect, and
the DA is to be determined under Part 4 of the EPA Act within the framework
under cl 3B of Schedule 2 to the Environmental Planning and Assessment
(Savings, Transitional and Other Provisions) Regulation 2017 (Transition
Regulation).

(2)  The terms of the Concept Plan, as modified, prevail over any environmental
planning instrument and any development control plan to the extent of any
inconsistency (cl 3B(2)(f) of Schedule 2 of the Transition Regulation).

The DA needs to be “generally consistent” with the terms of the Concept Plan (cl
3B(2)(d) of Schedule 2 of the Transition Regulation). | am satisfied that it is
generally consistent with the terms of the Concept Plan, as modified, for the
reasons set out in the Joint Submission, and summarised in the Table at pages
5 to 9 of that submission. That table is reproduced below.



Requirement Provision Response
Development Condition A2 The proposal has been designed
o " ttob Ihy i generally in accordance with the
we;pmen ! h"’e generady n 4 approved EA and PPR and the
;Emr a”::" with™ approved plans an approval as modified, including the
cumen approved drawings.
Storeys & Condition A2, A3 & A4 The proposal has been designed to fit
height within the approved building envelopes,

Maximum building height of 10 storeys.
stepping down to & {unless inconsistent
with a condition of approval)

Masxdmum height of RL 40 20 (unless
incensistent with a condition of approval)

The proposal involves a minor non-
compliance with the maximum RLs
prescribed for Stage A but only for a
minor section of a landscaped shade
structure on the Level 7 communal
open space and then only by 600mm.

The proposal and the landscape
structure has been the subject of a
design excellence compefition under
Sch 3

The tallest part of the Proposed
Development is a built form comprising
11 storeys, induding a mezzanine.
Howewver it is submitted this is
“generally consistent” with the Concept
Plan Approval as:

. This part of the building is within
the height limit; and

» Other numerical controls
relating to GFA, dwelling yield
and number of carspaces are
met both by the Stage A
development and the
Shapherds Bay project as_a.
whale. as described below.

Requirement

Provision

Response

Gross floor
area and
dwaelling cap

Sch 2 condition AB, Sch 3 condition 1

The maximum GFA for commercial, retail,

sarvicad apartment or community uses
shall not exceed 11,300m2

The maximum numbear of dwallings shall
not excead 2 033

The proposal includes the provision of
approximately 8, 705m? GFA for
commercial, retail, serviced apartments.
and community uses. 2 595m? has
bean approved to date in other stages.
of the Project!! therefore the addition
of this amount does nol excead the
site-wide maximum cap of 11, 300m2
GFA for thesa usaes

1.990 dwellings have already bean
approved across the Shepherds Bay
Concepl Approval Area. The progosal
includas the provision of 43 furthar
residential dwellings, and therefore
meets the site-wide maximum dwelling
yiald cap of 2,023 dwellings.

Publicly Condition AG The development features a publicly
— accessible bl it il
Ao anars, | Alpublic open spaces, drainage | Aecoiseie ez b wibe
Drainage IRECCE/00. A _t_ rough site lin (B AT future body corporate 12
Resarves and publicly accessible and maintained in
Through Site private ownarship by the future body
Links - corporate unless othenwise agreed by the
Council
Design Sch 3 condition 1 Stage A has been the subjeci of a

“excallance

Setbacks

Future Developmant Application/s for
Stage A (the signalure building fronting
Church Street) shall demonstrate design
axcellEnce in accordance with the
Director Genaral's Design Excellance
Guidelines

Sch 3 condition 7 (Mod 2)Futura
Deavelopmeant Application's for Slage A
shall provide the following minimum
setbacks 1o Parsonage and Walls
Straels.

(a) Podium — 4 malnaes.
(b) Tower — 5 maies

Dasign Excellance Competition. The
enlry by Cox Kennedy Architects was
the winning schame.

The proposaed 10 sloney plus
mezzanine leval building envelopa is
consistent with the winning design
excallence competition antry. as has
bean supported by the Design Integrity
Faral

This condition is effectively suparsedad
by ravised plans approved under Mod
3. See discussion balow




Requirement Provision Response

Cycle Facilities | Sch 3 condition 13 and 14 &1 bicycle spaces are provided in the
- Basement Levels as well as the open
Future Development Applications shall and publicly accessible plaza. As
provide bicycle parking at the rpinimum detailed in the Parking Assesﬁment,
rate of 1 space per 10 car parking spaces | ..o cade the rate of 1 per 10
parking spaces.
Future Development Applications shall
demonstrate appropriate ‘end of trip . . s
facilities’ for cyclists within all non- A&prgsp éﬁtiﬁ %r;dsgrfntgr;; ff:\'rlgﬁs ae
residential developments in accordance ﬁ;clﬁdin bicvcle spaces loileté
with Council's requirements lockers gnd ghmve?s ' ’
Open Space & | Sch 3 condition 15C The proposed development includes a
Plaza - publicly accessible plaza on the ground
Future development application(s) for level which will be completed prior to
Staqe A shall ir!-:lude the provision of a the issue of the first Occupation
publicly accessible open space / plaza, Certificate. See Condition 197
which shall be completed prior to the
issue of the first Occupation Certificate
SEPFP 65 and Sch 3 condition 21 An assessment of the proposal against
ADG _ both SEPP 65 and the ADG has been
Future Development Applications shall undertaken by Cox Richardson and
demonstrate compliance with the Kennedy Associates and is provided
provisions of the State Environmental with the DA. Overall, the proposal
Planning Policy 65 — Design Quality of . e e
Residential Apartment Development complies with this condition
(SEPF 65) and the accompanying
Apartment Design Guide (ADG) except
where meodified by the condition.
Car parking Sch 3 condition 23 Stage A proposes 295 spaces. Overall
_— this results in 2,917 spaces which is
Future Development Applications shall within the maximum 2 976 spaces
provide on-site car parking in accordance permitted for the Conc,ept Plan site
with Council's relevant Development )
Contral Plan, up to a maximum of 2 976
spaces across the Concept Plan site.
RMS Sch 3 condition 26 The amended Traffic Impact
requirements _— Assessment submitted with the DA
Future Development Application/s shall acknowledges that the warrants for
include a traffic study which includes : ion have been met for
figures on the current number of vehicles | = nco vt oo 4 B owden Street
and pedestrians at the Railway Road intersection. The mechanism for
pedfzstrlan crossing at I'\-'I_eafiowbank providing signalization is dealt with in
Station and at the Constitution Road / further detail below
Bowden Street intersection. ’
The traffic study is to be carried out to the
RMS's and Council's satisfaction and
shall model the impact of the anticipated
increase in vehicle and pedestrian traffic
for that stage. Where the study reveals
that RMS warrants would be met for the
provision of signalisation, at either of
these locations, concept design of the
upgrade of the intersection to Council's
and RMS's satisfaction is to be included
with the Development Application and the
works are to be completed by the
proponent prior to the issue of first
occupation certificate of any building of
that stage.




Requirement Provision Response

0pen spaces

accessible public domain with the
Concept Plan site that will be owned and
maintained by the various Owners'
Corporations.

Heritage Sch 3 condition 30 The Heritage Impact Statement (HIS)
_— submitted with the DA concludes that
Future Development Application/s for the proposal will have a minimal effect
Stage A shall include a Statement of on the nearby heritage listed Ryde
Heritage Impact providing an assessment Bridge ’ v
of the impact of the development on the '
adjoining heritage listed Church Street
Bridge.
Noise and Sch 3 condition 32 The DA is accompanied by numerous
vibration - acoustic assessments which
;IIJ::: f:::rgg;gte?ﬂﬁﬁg: for demonstrates that the development's
assessment which demonstrates that the ;?;gfergIaaﬂgggfﬁﬁaﬂiuanndﬁh
intemal residential amenity of the . .
. comply with the relevant requirements
Fsosed sfarinrt s DL | S Conton 31 e
impacts from Church Street, to compt demonstration of acoustic compliance.
with the requirements of Cla;use 102 of
State Environmental Planning Palicy
(Infrastructure) 2007 and the Department
of Planning's ‘'Development Near Rail
Comidors and Busy Roads - Interim
Guidelines
Statement of commitments 17
All Project or Development Applications
within the Concept Plan site for all
development Stages are to comply with
the relevant acoustic standards and
controls contained in the BCA
. N . Publicly accessible open space as
Publicty The proponent commits to providing a
accessible total of 18 304 square metres, of publicly shown an the seproved Open Space

Concept Plan" has been provided.

City Plan have provided a breakdown
of the publicly accessible open space
and the contiguous open space to a
total of 18,170sgm. This amount is
calculated based a desktop study on
stamped architectural plans." There is
a deficit of less than 1%. This equates
to 134m’.

Accordingly, the parties agree that this
is generally consistent with the Concept
Plan site as it is a minor shortfall across
thi entire development site.

Gateway
Building
Central Plaza

Schedule 3 Condition 15C
Statement of Commitments 9
Delivery of a publicly accessible plaza

Detailed on the Landscape & Public
Domain Plans prepared by Site Image
submitted with the DA, See condition
197 as well.

Requirement

Provision

Response

Gore Bay Schedule 3 Condition 42 Viva Energy initially advised that two
Pipeline _— studies were required to be completed
Development application shall to comply with the relevant standard
demonstrate compliance with AS 28385 0- {Statement of Environmental Effects,
2008 Applicant's bundle, p [528])
Applicant must consult with Viva Energy e ¢ I
to confirm wither any technical study may ;ﬁl‘:‘gn;?:‘:e;gémﬁ? ;’tﬁfgoﬂmn in
be required IMatters relating to the Viva pipeline
which address Viva's requests are
dealt with in conditions 89, 90, 91, 121,
122 and 161. I padticular. .condition
121 requires the Applicant to cooperate
with Viva to enable Viva to prepare a
Safety Management Study, and
complete works that may be required
by that study.

3) The proposal has been the subject of a Design Excellence Competition and has
been designed to fit within the approved building envelopes (height and
setbacks) for Stage A.

4) The proposal does not result in the caps, combined for all stages of the Concept
Plan, being exceeded for the maximum gross floor area (GFA) of non-residential
uses, maximum number of dwellings or maximum number of car parking
spaces.

) The proposal provides a quantum of publicly accessible open space that brings

the total provision for all stages to the amount generally consistent with that
required under the Concept Plan. The publicly accessible open space, in the
form of a plaza, is provided at the location which is generally consistent with the
Concept Plan for Stage A, and public access is ensured by the required
easement referred to in Condition 197 of the DA consent.
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(6)  With respect to Condition 26 of the Concept Plan, an agreement has been
reached between the parties in relation to the signalisation of the Constitution
Road / Bowden Street intersection (the Intersection Agreement) a copy of which
is located at Tab 17 of Council’s Bundle. The Intersection Agreement provides
that the Council will carry out the signalisation and associated public domain
works in the vicinity of the intersection; that the works will be carried out within
18 months of the date of the DA approval and that the Applicant will pay the
Council for the cost of these works.

(7)  1am satisfied, for the reasons set out in the Joint Submission, that the
Intersection Agreement provides a mechanism to ensure that the signalisation
works are funded and occur in a timely manner. | therefore agree with the
parties that the Intersection Agreement provides a mechanism for the delivery of
these works that is a “better outcome” than that afforded by a condition of
consent, and is not inconsistent with the Concept Plan.

In relation to the Ryde Local Environmental Plan 2014 (RLEP), the site is zoned B4
Mixed Use (B4 Zone), the proposed uses are permissible with consent and the
development is consistent with the objectives of the B4 Zone. For the reasons set out in
[23(2)] above the Concept Plan Approval prevails over any development standards in
the RLEP to the extent of any inconsistency. Other provisions of the RLEP that are
relevant to this proposal are addressed in paragraphs 26 to 30 of the Joint Submission,
and where relevant the recommendations of supporting technical reports are picked up
in various conditions of the development consent.

In relation to State Environmental Planning Policy No 65—Design Quality of Residential
Apartment Development (SEPP 65) and associated Apartment Design Guide (ADG),
the design quality principles of SEPP 65 and the relevant provisions of the ADG have
been taken into consideration and adequate regard has been given to them, as
required under cl 30(2) of SEPP 65. These matters are addressed in the DA
documentation as set out in paragraph 34 of the Joint Submission. A Design
Verification Statement prepared by Cox Richardson and Kennedy Associates has been
submitted in satisfaction of cl 50(1A) of the EPA Regulation.

In relation to State Environmental Planning Policy No 55—Remediation of Land (SEPP
55), an Environmental Site Assessment prepared by Environment Investigations
Australia (EIA) dated 7 November 2017 and a Remedial Action Plan (RAP) prepared by
EIA dated 14 November 2018, have been lodged in support of the DA, and compliance
with the RAP is required by Condition 49 of the DA consent. | am therefore satisfied, as
required by cl 7 of SEPP 55, that the land is suitable, or will be suitable after
remediation, for the proposed use.

In relation to the State Environmental Planning Policy (Building Sustainability Index:
BASIX) 2004 (the BASIX SEPP), an updated BASIX Certificate number 702957M _07
dated 15 April 2021 has been provided demonstrating the development, as amended,
satisfies the requirements of the BASIX SEPP, and the certificate is referenced in the
conditions of consent (Conditions 4 and 162).

State Environmental Planning Policy (Infrastructure) 2007 (SEPP Infrastructure) applies
as the Site has a frontage to a classified road (Church Street). Development consent
can not be granted unless the consent authority is satisfied with respect to the matters
listed in cl 101 of the SEPP Infrastructure. Traffic and access arrangements have been
considered previously by both the NSW Roads and Maritime Services (RMS) and
Transport for NSW (TfNSW), and the DA was referred to the RMS for concurrence. The
matters for consideration in cll 101 and 104 of the SEPP Infrastructure have been
addressed in the documents referred in paragraph 42 of the Joint Submission. Where



relevant the recommendations of supporting technical reports are picked up in various
conditions of the development consent and the works required by the RMS, as set out
in its concurrence letter dated 25 July 2019, have been included in Condition 2.

29 In relation to the remaining matters in s 4.15(1) of the EPA Act:

(1) For the reasons set out in [23(2)] above the Concept Plan prevails over any
provisions in the Ryde Development Control Plan 2014 (DCP) to the extent of
any inconsistency. The proposal’s compliance with relevant provisions of the
DCP is addressed at Section 5.1 of the Statement of Environmental Effects
(SEE) in Bundle A.

) Section 6 of the SEE addresses the matters relevant to the likely impacts of the
development, the suitability of the site and the public interest (subss (b), (¢) and
(e) respectively of s 4.15(1) EPA Act).

(3)  The public submissions made in response to the DA as publicly exhibited in
June — July 2019 are included in Council’'s Bundle and have been considered in
the assessment of the DA and formulation of conditions.

Disposal of proceedings in accordance with the parties’ decision

30 As the parties’ decision is a decision that the Court could have made in the proper
exercise of its functions, | am required under s 34(3) of the LEC Act to dispose of the
proceedings in accordance with the parties’ agreement.

31 The Court notes that:
1 The applicant has amended the application with the consent of the Respondent.

2) The respondent has uploaded the amended application on the NSW planning
portal on 10 and 17 August 2021.

3) The applicant has subsequently filed the amended application with the Court on
18 August 2021.

32 The Court orders that:
(1)  The appeal is upheld.

(2)  Development consent is granted to development application LDA2019/0149
lodged with the Council of the City of Ryde on 17 May 2019 (as amended),
seeking consent for the demolition of structures on the site, excavation, site
remediation and construction of a 10 storey (including mezzanine level) mixed
use building comprising a supermarket, 5 retail shops, 2 commercial spaces, 43
residential dwellings and 72 serviced apartments over four levels of basement
parking comprising 295 on-site parking spaces and associated works at 155
Church Street, Ryde, subject to the conditions in the annexure marked "A”.

J Bindon

Acting Commissioner of the Court

Annexure A (490254, pdf)
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DISCLAIMER - Every effort has been made to comply with suppression orders or statutory provisions
prohibiting publication that may apply to this judgment or decision. The onus remains on any person
using material in the judgment or decision to ensure that the intended use of that material does not
breach any such order or provision. Further enquiries may be directed to the Registry of the Court or
Tribunal in which it was generated.

Decision last updated: 06 September 2021


https://www.caselaw.nsw.gov.au/asset/17bb968591e50db9794a97ca.pdf

